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Dav id Bemis, el 013244 Wini on Rood South H-32 Poc heste r. NY 14623 585 -672 -5410 Gary Alan Kurtz 20335 Ventura Blvd Suite 200

Wood land Hills. Californio 91364 818-884-8400

SUPERIOR COURT of the STATEof CALIFORNIA Forthe County of l os Ang eles

Gary Alan Kurtz Plainl iff , vs. Dov id Bern is ond DOES 1to 50 inclu sive Defendan t

IJ IJ ) ) ) ) ) )

Case No.: lC 0959 23 NOTICE O FMOTION AND MOTION TO QUASH SERVICE: M EMO RANDUM OF POINTS ANDAUTHO RITIES;

DEClARATION OF DAVID BERNIS DATE: JUNE 5, 2012TIM E: 8:30 AM DEPARTMENT NORTHWESTDISTRICT, DEPARTMENTT JUDGE

MAR IA E. STRATTON

TO PLAINTlFF, GARYALAN KURTZ pro per: Pleus e tok e notice tha t onJune 5. 2011 ot 8:30 AM . or as soon after I ha t as the matter

con be heo rd. in Department NW-T of the nbove enl itled court loca ted at 6230 Sylmor Aven ue, Van Nuys, Ca lifornia 91401 Dov id

Betnis . w ill move Ihe Co url for on orde r quos hing p laint iff's purported serv ice of sumrncns and complainl on Defendan!. This

mol ion is mode und er Sectien 418.10 of the
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Code of Civ il Procedu re and ethe r re levant law s both Stat e on d Fed era l on the g rounds that os defendanl is nol a resident of

Ca lifornio the court la cks ju risd icti on ove r him. There fore the pu rported serv ice on Defendani wos not va lid and should be

quosh ed. This motion w ill be bosed on Ihis no tice of metion. the memorandum Bernis. eetion. Da ted: May 7, 2012 the of po ints ond

authorit ies; Ihe Decloration and fi les in Dav id this

by AJ We bermon

(O rolings ) 23Kvie w,

W l!:I IK' oEMBED"I ADDTOLIBRARY I v i

DESCRIPTION

M otion citing loek of jurisd ict ion that w ill probably

be den ied as every eth er motion I helped w ork on

wos de nied

Show mo re
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MEMORANDUM O F POINTS AND AUTHOR ITIES I. STATEM ENT OF FACTS On December 30, 2011, Plo int iff Ge ry Alen Kurtz fi led his

com pla int egoinst Defendenl Dav id Bern is ET.AI.

Defendent is net a resident of Ce lifornia, does not own any prope rt y in Ca lifornia, hos no bus iness interesis in Ca liforn ie end hos

only minimo l conto et w ith the Stote of Co lifornio . not hov ing visited Ihere fo r the lust 30 veors. Defendan t con tendsthat as he is nol

a resident of Co lifomia , Ihe Ce lifornia

cour ts loek jurisd ict ion over him end the Court shou ld quc sh the purport ed serv ice on him.

II. l EGAl ARGUM ENT - POINTS OF LAW

A.THE PURPORTED SERVICE OFTHE SUMMONSAND COMPLAINT IS NOTVALID AND SHOUlD BE QUASHED AS DEFENDANT IS

NOT A RESIDENT O F CALIFORNIA. THEREFORETHE COURT LACKSJURISDICTIO N OVER HIM

Code of Civ il Procedu re 418.10sto tes in pa rI:

A defendent on or be fore Ihe last dav of his or her time to pleod or w ith in ooy further t ime Ihe court fc r good reesen may cllow .

rnoy serve end fi le a notice of molion for ooe or mo re of Ihe fo llow ing pu rpos es (1)
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To quosh serv ice of summons 00 Ihe grou nd of loek of ju risd iction of fhe court ove r him or her.
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AS snow n oy me ueCIOrOTlOn Ol u a vlo eerrus ne IS nOTa resroenr Olvcurormo. coes nor own any propeny In ccnrormc ana nes

neve r lived in Ca lifornia a nd hos on ly minima l con tact with the Sto te of Ca lifornio with na bus iness inte rests the re . There fore. the

cour ts of Ca lifornia luck jurisd ict ion over defendan/.

Witho ut perseno l jurisd iction ove r de fendcnt, the cour t cannot irnpose ony personal liab ility upon him or a lfect his pe rsona l rights

Personal jurisdict ion connet be based solely on the fa ct that the URl's are uvniluble in Coliforn ia o r are processed by ENOM

loco ted in Coliforn ia.JDO -e. Superior Court, 85 Ca l. Rptr. 2d 611 - Co l: Co urt of Appeol, 2nd Appellate Dist., 7th Div. 1999.

HOW CITED Ruling tha t a de fendan t's con tract ing via computer w ith Inte rnet se rvice pro vide rs tha t ma y be incorpora ted or

ma inta in offices o r datobases in Ca lifornio does not constitute purposeful

nvoilment for pu rposes of perse ne l jurisdiction:

L CH Robinso n Worldwide v. FlS Tro nsp., 2009 and 9 similar cita tions. The pla intiff filed on action in Ca liforn ia a lleg ing tha t

de fendants (on organ izat ion bnsed in New Vork and on

individ ual who resided in NewYork) pos red a Web site conto ining defamato ry statements about the plointiff.
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2. In Mealey's l itiga tion Report ond 4 similor cita tions. The court inJDO co ncluded thot under thot a na lysis the defendants ' cond uct

in reg iste ring plaintiffs na me as a domain name and

posting possive Web sites on the Intern et was not sufficiën t to sub ject the de fe ndonts to jurisd iction in Colifornia .

3. In Nam Ta i Electronles. Ine. v. Tltzer. 2001and 5 similor citotion s: "Courts have hod 10 co nstoer. fo r exomple. whe the r a dele ndonl

in New Vorkwho pub lishes defamatory ma ter ioion the Inte rnel is subject to persenol ju risd iction in Ca liforn ia:

4. In Flat Brcke and Busted , but Con I Keep My Domo in NameDomain Name Property a nd 4 similar citol ions "No jurisdiction over

New Vork based corporolion in libe l action brought by New Vork reside nt w hich arose out of pcsslve website m irro r pos ting on

Ca lifornio website in Civil proc tice and litiga tion

techniques in Ihe federo l courts:

5. ALi-ABA(Americon l a w Instilute - Ame ricon Bar Assoc iolion) ond 4 similar c ilations "Affidovits o r declara tions cons isling

pr imor ily specific of vog ue ossertlons toe ts are of not ultima te foct ra the r 10 tha n

eviden tiory

sufficiënt'

esta blish

jurisd ict ion.

6. In Paneno v. eentres For Academie Programmes Abroad lTD.,

26

2004 and 3 similo r citotions "Defa ma tion action; a passive web

2728
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site delivering on ly info rmation insuffic ient contoet with for um fo r asser/ ion of personal jv risdiction.'

7. In Mor keting of Trave l Services ove r the Inte rne t and the Impoct upo n the ... ond 5 similor c ita tions "Similor ly, this

Court hos he ld thot fore ign res iden t publishing info rma tion on a possive web site. w hich gives rise to on eetion. hos not

unde rta ke n

sufficient

minimum

con toc ts

to

wo rre nt

Ca lifornio

j urisdic fion."

8. In COURTO FAPPEALOFT HESTATE OF CALIFORN IASIXTH APPELLATE DISTRICTand 3 similor cita tions "Denying jurisd iction in

de fomotion suitwhere co urt de term ined tha t defendants Web posts constituled ne ithe r m inimum con toc ts nor purposelul

avo ilme nt
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9. In Ped us Building Services, Inc. v. Allen , 2002 and 4 similar citofions "Loek of minimum con tocts right to violates due the
nonres ident and 'o tfends

de fendant's

constitutiona l

c rcce ss

troditiono l not ions of fa ir ploy and substantioljustice" Also see Internationa l Shoe Co. v. Wash ington, 326 U.S. 310 (1945).

B.WEBSITE IS PASSIVEUSE

Interoct ive Use

v. Pussive

Most cour ts whe n 0

have a pp lied

' infe rc cfive -possive ' jurisdict ion courts have ove r

distinction

det e rmining Web Site . in

pe rsene l Ge nero lly,

som eone

operot ing

conferred

persene l

jurisdict ion

cas es

whe re

' interact ive ' use s oft he Internet have te ken ploce with in the

NOTICEO FMOTIONANDMOTIONTO QUASH SERVICE - 6 "
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sta te.

Interoct ive

con tact fcst ers an

enccroccsses

two -way

online

communication which

ongoing bus iness

re lationsh ip,

while ' possive ' con tocts ar e those that simply mak e infor ma tion availab le to inte rested viewe rs. AWeb Site een be characte rized

as interoctive if bus iness transactions een be conducted over the Internet or if information con be exeha nged with users for the

pu rpose of so liciting bus iness. In making en ' interoct ive vs. pcssive ' det erm ination, the g rea te r the comm ercial nature and level of

interoct ivity ussccio ted with the site, the more like ly it is tha t the we bsite operotor is ' purposefully availing itself' of the forum stat e 's

jurisdict ion. The sem inal cas e in this regar d is Zippo Manu factu ring Co. v. Zippo Dot Com, lnc., 952 F.Supp. 1119 (W. D. Pa . 1997),

whe re in the Court

established a three -prong test for dete rmining whether a co urt has jurisdict ion over a website. Unde r the te st, "the like lihoo d that

pe rsenel jur isdiction can be constitutiona llyexercised is direct ly proportiona te to the nat ure and quality of the

commercial act ivity that an entity cond ucts over the inte rnet:



'At one end of the spectrum are situat ions whe re a de fendant c1earlydoes business over the internet:

ï f the defendant enters into cont racts with res idents of a fore ign jurisdict ion that invclve the knowing and repeated transmission of

computer files over the

internet, then pe rseno l jurisdict ion is proper, ' 'At the opposite end are situat ions whe re a de fendant has simp ly posted information

on an internet website which is nccessible to users in fore ign jurisdictic ns.' 'A

NOl lCEO FMOliON ANDMOliONro QUASHSERVICE - 7 ;

12 3 4 5 6 7 8 91011 12 1314 t5 1617 181 9 20 2122 23 24 25 26 27 28

passive

website

that

does

little

more

than

make

information availab le te these who are inte rested in it is not gro unds "I he for the exercise is of persenol by

jurisdicticn" inte ra ctive

midd le where

gro und a

occupied can

websites

user

exchange

information with the host computer: ïn these cases. the exercise the of level jurisdiction is determined and by

exam ining

of interactivity

commercial

natu re of the exchange of informa tion that occ urs on the website:

Another

importa nt

case

is

Bensuscn

Restau rant

Ccrp .

King. 126 F,3d 25 (2d Cir.1997). See. ctsc, Hearst Corp. v. Goldberger . 1997 Wl97097 (S.D.N.Y. 1997).

In Bensuscn, a trademark infringement case broug ht by the Blue Note Club in New 'rcrk against a similar ly named club in Missouri,

a fede ra l court decl ined te essen persenol jurisdict ion in New York beccuse the Web Site operator

received no revenue from the forum state, did not advertise in the forum state, and te did the not even d issem inate of the a

te lephone

contact

number



residents

fo rum

stotes . The site on ly provided ge nerol in format ion obout shows and t icket scles and lts M issouri lcco tio n, but d id net permit on- line

purchoses. The webs ite steverornbom.orq nor is non -commercia l, it solicit centoins from

neith er

ndve rfisinq

does

funds

Ca lifomia restcents. C. WEBSITE DO ES NOT SPECIFICALlYTARGET CALIFORNIA

NOTICE O FMOTION AND MOTION TO QUASH SERVICE - 8 .
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Mr. Kurtz argues:Jurisdiet ion publish is based on Datendent's about a deelsion to

defamatory

materia l

Ca lifomia

resident, whom Defendants know has a law praet ice in Ca lifornia, in such a menner as to be reasonab ly

ca lculat ed to be read in Colitomio, have its ma in effect in Ca lifomia and ccuse damages to Pla intiff in Ca liforn ia.

1.Webs ite http://steverombom.org rnninly concerns Steve Rombom, whos e offices are in his home in Brooklyn N.Y.[Steve Rombom

is olso licens ed as a Priva te lnvestiq cto r in Iexos and Louisiana) and secondar ily se Gary it is Kurtz. ne t whose offices are at

loca ted in

Cclitomio,

a imed

spec ifica lly

Ca lifomia

Nowhere does lts conten t state that il is a imed al the State of Ca lifomia. II is unovoidoble that steverombcm.orq con toins

information aboul Kurtz's ncfivifies in Ca lifornia due to the faet Mr. Kurtz is a resident of Ca lifomia . Mr. Kurtz represen ts 85' . of

senior homes in 17 Stores. The webs ite hopes to reach the residents and owners of these old age homes. The steverombom.org

webs ite olso altempts to expc se ju d icia I co rrup tion in Super ior Court in Brook lyn and elsewh ere.

(steverombom.org/Judge_Theodore_Jones) . no one state. It spec ifically targets

Additional

proof

that

webs ite

"

ne t

a imed

solely

ct

Ca lifomia tests in it s osserfion that according to Mr. Kurtz's

NOTICE O FMOTION AND MOTION TO QUASH SERVICE - 9 .

12 3 4 5 6 7 8 9101112 1314151617181920 2122 23 24 25 26 27 28

ex-wife, Starr Taxman, Clare and Sara Bronfman, residents of New York State, dropped Mr. Kurtz as the ir attomey otter vlsitinq

steverombom.org and hav ing evaluat ed the information pres enled the re about M r. Kurtz.

3. The Webs ite in q uesfion descr ibes it self as "AN ElE CTRONIC NEWSPAPEROEDICATED TO BRINGING YOU NEWSABOUT GARY



KURTZAND FBI SNITCH PI STEVEN PAUl ROMBOM (3124 / 12 edificn].' This im plies the purpose ofthe website is to teil the wo rld

about Rombom ond Kurtz not just the people of Ca lifom ia.

Webs ite sta tistics beer this ou t and indicote that opproximote ly 25' . of the visitors to steve rombom.ctq com e from 79 ccuntries

e ther thcn the United Sta les . Of the remoining 75%on ly 24' . of the vislts oriqino te in Colifornio. This means thot on ly18'Y. of lhe

visttors to hllp:llsteverombom.org are Colifom ia residents. If steve rombom.org was spec ifically targeted at Ca lifornio the

perc en tages of visitors from lhat Stat e wou ld be muc h highe r, These stal istics can be ver ified in reo l time on fine at

steverombom.org.

4. The ram ificat ions of 0 rulinglhot a webs ite that concerns 0 resident of Colifornio end is reod in Ca lifornia la lls under lhe long

arm jurisdict ion of Ca lifornia co url system are far

reoching. A ruting of this nature implies thot ony Colifornio res ident who fee ls he or she has been libeled by a webs ite

locoted onyw here in the United Sta les con sue the person who or iginoted the webs iles content and force lha t persen to incur lhe

expense of hiring on ol1omey licensed to pract ice low in

NOTICEO FMOTIONANDMOTIONTa QUASH SERVICE - 10"
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the Stat e of Colifornio to de fend ogainst these charg es or be forced to go pro se despite loek of legal bac kground notonly in the

de fendont's home stat e but in the Sta te of Coütomio . If the website con tent or iginator lc cked the funds to delend

himse lf or he rself in another sla te a DefaultJudg me nl followed by a Siste r Sla te Judgment co uld put the webs ite content

originotor in finonc ia l jeopar dy. This wo uld deprive the websile cwne r of d ue process and interfere wilh the website centent

originotors freedom of spe ech. It wou ld have a chilling effect on the righl of self-e xpression. Artiele 1 Deelarat ion Of Rights Sec . 2.

(a) ofthe Ca lifomio Consfituticn stores ' Every pe rson may free lyspeek, write ond pub lish his or he r sen timents on 011 subjecte .

be ing responsibie for the ab use of th is right. A low moy not restro in or obridge tibe rty of speech or pres s,"The Fourteenth

Amendmen t ofthe United Sta les Constit uûon qrcnts the right to net be compelled to de lend a lowsuit in a remote jur isdiction
unless a party 's ac tions have made it fa ir to ho le that party into court . Aco urt 's exercise of jurisdict ion over 0 party mus t "net cffend

traditiona ljustice.' Forcing to defend himse lf David notions Bemis, Gary of of fa ir who is ploy a pro ond se

subs tant ial de fendon t cttomev,

agoinst

Kurtz fa ir

Colifornio play and

cffends

traditiona l

notions

subs tant ial justice.

5. Plointiff contends that becouse certo in URl's used by A,j. Weberman a re reg istered in the nam e of a web serv ice owned by

Defendont, Defendcnt has consp ired with A. J. Weberman to delam e Plointiff. The Communicot ion Decency Act, at 47 U.S,c. 230(c),

NOTICEO FMOTIONANDMOTIONTa QUASH SERVICE - 11 ;
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spec ificolly

prov ides

thot

"No

prov ider

user

of

intemctive compute r serv ice sho ll be trea ted os the pub lisher or spea ke r of any infor motion prcvided by onother informotion

con tent provider.' Assuminq the complcint had som e lega l basis to it the proper venu e for 0 case of this natu re wou ld be New York

Stat e, not Coütormo . No civil liobility exists oqoinst defendont Bernis sa the Colifornia Court system la ch



ju risdiction ove r David Bern is and Roeh est er Internel Serv ice becuuse there is no real ccuse of act ion. 47 U.S,c. § 230(c)(1),

exp re ssly preempts a ny store law to the cont rary , § 230(e)(3).

Stale l aw-~Noth i ng in this sectien sha ll be ccnst rued to prevent a ny Stat e from e nforcing a ny Sta te law that is cons iste nt with this

secti on. No ccuse of a ction ma y be brou ght a nd no lia bility may be imposed unde r any Sta te o r loca l la w tha i is incons istent with

this sectien.

B.THE PLAINTIFFHAS THE BURDEN OF SHOWINGTHAT THE PURPORTEDSERVICE OFTH E SUMMONSAND COMPLAINTON

DEFENDANT IS VALID.

Although defen dant is the mov ing party, the burde n of proof is on the plaint iff: "Where jur isdiction is cha lle nged by a nonres ident

defen dan t, the burde n of proof is upon the plaintifft o demonstra le that 'm inimum con tocts exist bet ween defe ndant and the

fo rum sta te to justify im position of pe rsonal

ju risdiction ."Mihlon v , Sup.Ct. (Murkey) (1985) 169 Ca l.App.3d

NOTICEO FMOTIONAND MOTIONTO QUASH SERVICE - 12 "
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703,

710; Floveyor

tnt'L

lid

Sup.Ct.

[Shic k

Tube -Veyor

Corp. ) (1997) 59 Ca l.App. dth 789, 793

The burden is on the plaintiff to demonst ra te by a preponderance of the evide nce tha i a lljurisd ictiona l criter ia ar e met. Ziller

Electronles lab GmbH v. Sup.Ct. (Grash Scenic Studies) (1988) 206 Ca l. App. 3d 1222, 1232.

Jurisd ictiona l

fa cts

such

evidenc e

steverombom.org

"

specificallya imed a t the people of Califom ia, must be prcv ed by competent evidence a t the hearing on the mo tion to qua sh. This

gen e ra lly req uires a ffidav its o r declaral ions by com petent witness es. A properly ver ified complaint may be Irealed as a

declarat ion for this purpose . See Eva ngelize China Fellowship. lnc. v. Evang elize China Fellowship (1983) 146 Ca l.App.3d 44 0, 444

An unverified pe rsene l supra. Even plead ing has no evide ntia ry See Mihlon ar e v. va lue in

det e rmining (Murkey),

jurisd ict ion. so. such

Sup.Ct. in

pleadings

re levant

defining the cause of a ction css ert ed, and whet her it c rises out of the nonr es ident's a lleged loca l act ivities

Except as otherwise pravided by sto tute. hearsay decla rat ions ar e not competent proof of toet s a lleged. Floveyor lnt'l, l td. v.

Sup.Ct. (ShickTube-Veyor Cor p.) (1997) 59 Cof.App.a rh 789, 796. 69 Ca l.Rptr.2d 457, 462 declarat ion by pla intiffs a tto rney stating

"discoverv in tbis cas e te venled noth ing more than

ina dm issible hearsay."

NOTICEO FMOTIONAND MOTIONTO QUASH SERVICE - 13"
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CONClUSION



Bnsed on the obove, it is requested tha t de fendant's motion to quosh se rvice of sumrnons and complaint be granted.

Da ted th is May 7, 2012 _

Dav id Bern is - Pro se 3244 Winton Road South H-32 Roehes ter. NY14623

NOTICEO FMOTIONAND MOTIONTO QUASH SERVICE - 14 ,
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DEClARATION OF DAVID BERN IS

I, David Bernis deciare as follaws

1. I am over the age of 18 years and am a party to th is actian. I have persenol know ledge of the toets sta ted in this

declarat ion and if ca lled as a witness . could and wou ld test ifycompeten tlyto the tr uth of the toets as sta ted he re in.

2. I do ne t res ide in Ca lifornia, naw do I own any property in Ca lifornia. 1have net visited Ca liforn ia in the la st 30years and have no

bus iness Inte rests there.

3. As the complaint fa ils to a llege tha t I have committed any netjens in the Sta te of Ca liforn ia. the Court locks persene ljurisdiction

over me .

4.

have

oot

crealed

cnv

of

' he

con ten t

00

' he

website

steverombom.o rg nor d id I have a ny knaw ledge ofGary Alan Kurtz pr iorto his offi ling the URl a complaint against me . that I am

merelya

provider

digita l

identifie r

translates

into

steverombom.o rg on the inte rnet.

4. I respectfullv request the Cou rt grant my mot ion to q ucs h serv ice of the surnmons and complaint.

I deciare under penalty of perjury under the la ws of the Sta te of Ca lifornia that the forego ing is true and correct and tha t

NOTICEO FMOTIONAND MOTIONTO QUASH SERVICE - 15.
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this Declaration was execuled on May 7, 2012 al New Vork, New Vork.

(signed) Dav id Betnis 3244 Winton Road South H- 32 cochester. NY14623

NOTICEO FMOTIONAND MOTIONTO QUASH SERVICE - 16.
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PROOF OF SERVICEI cm a res ident ofthe county af Kings. State of NewYork. 1am over 18 years o ld and not a partyto the within

action; my bus iness uddtess is 510 BRIGHTON BEACH AVEN UE PMB 180 BROOKlYN NY11235 On May 7, 2012 I served the following

document descr ibed as :



NOTICE OF MOTION AND MOTION TO QUASH SERVICE: MEMORANDUM OF POINTSAND AUTHORITIES; DECLARATIONOF

DAVID BERNIS

-- on all interested part ies in th is act ion by placing a true cop y thereof as follows: 1. Gary Kurtz 20335 Ventura Blvd. Suite 200

Wood land Hills.Califomia 91364 4, Clerk. The Hono rab le Ma ria E. Strctton, Super ior Court of Cclitomio, LA CountyVan Nuys

Courthouse Eest 6230 Sylmar Blvd. Van Nuvs, Ca. 91401By U.S. ma il as fo llows: I am ' readi ly fam iliar ' w ith the judgment debtcr's

proctice of colleetien and processing cortespendenee for ma iling. Under this proctice it wou ld be deposited with the U,S, posta l

service on the some dav with this postage thereon fully prepaid at New Vork, New Vork in the ord inary course of business, I am

aware that on mot ion of the party servee. service is presumed inval id if posta l cance llat ion dcte or meter date is mo re than one

dav of depos it for ma iling in affidavit. Executed May 7, 2012,at New Vork, New Vork. I deciare under pena lty of perjury unde r the

laws of State of New Vork that the forgoing is true and correct.

Aron Morton Kay
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